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EDITORIAL NOTES. 


THE conviction of William A. Hall of forgery relieves the court 
from deciding whether he could be detained for embezzlement after 
having been acquitted on the charge upon which he was extradit- 
ed. The substance of his offence was embezzlement. He was a 
clerk in the office of the comptroller of the city of Newark and 
when Palmer, the city auditor, gave himself up as a defaulter, Hall 
went to Canada. It was discovered that he had taken from time 
to time a large sum of money. He was indicted for embezzlement 
and his extradition was demanded from the Canadian Government. 
It was refused on the ground that embezzlement was not within 
the treaty of 1842. He was then indicted for forgery in changing 
a 5 toa 3 in the cash book alleged to bea public record. The alter- 
ation was from $562.32 to $362.32, and the latter sum was the cor- 
rect footing of the column of figures. Extradition was demanded 
upon this indictment and, after much argument, was ordered by the 
court. Two.successive appeals were taken, but the decision was 
finally sustained by adivided court and Hall was returned to New- 
ark to answer the charge of forgery. A motion to quash the indict- 
ment for forgery was denied. He was then arraigned upon indict- 
ments for embezzlement and to these a demurrer was put in on the 
ground that the court can only try the prisoner for the offence 
upon which he was extradited. The argument on these demurrers 
is to be brought on before the Supreme Court at the June term. 
He was then tried for forgery and convicted and can be pun- 
ished even though he should not be tried for embezzlement; but 
the punishment must be for altering that figure in the book, and 
not for embezzlement. 

The Supreme Court upon the demurrer will have to decide 
whether a man can be tried for an offence for which he was not ex- 
tradited ; but if he had been acquitted of forgery the question 
would have arisen at once on an application for a habeas corpus or 
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a motion to discharge the prisoner. The matter is an important 
one, because if the state court should insist on trying the indict- 
ment for embezzlement it may embarrass the Government in its re- 
lations with England. There is conflict of authority on the ques- 
tion whether the state has aright to hold the prisoner after an 
acquittal on the charge upon which extradition was made, or to 
try him for any other offence previously committed. In the cases 
of Caldwell and Lawrence, 8 Blatchf. 131, and 13 Blachf. 295, 
Judge Benedict held that it was no ground of demurrer to an in- 
dictment, that the prisoner had been brought within the jurisdic- 
tion upon a warrant of extradition for another offence. In the case 
of Lagrave, 4 N. Y. Sup. Ct. Rep. 215, the New York Supreme 
Court vacated an order of arrest in a civil action on the ground 
that ‘‘a person extradited is entitled to full liberty to return to his 
former habitation after the purposes of justice are satisfied as to 
the particular offence.’’ This decision was reversed by the Court 
of Appeals, Adriance v. Lagrave, 59 N. Y. 110. The case of State 
v. Hawes, in Kentucky, is directly opposed to this and is precisely 
like the present case of William A. Hall. The defendant was de- 
manded from Canada on four indictments for forgery and delivered 
up on three of them. He was tried on two of them and acquitted 
and the others were dismissed. There were other indictments 
pending for embezzlement, and motion was made to bring him to 
trial on one of these. The court held that it was bound by the 
treaty and that the treaty gave the defendant a right against any 
other trial until he had hada reasonable opportunity to return, and 
an order was made discharging him from custody and giving him 
an opportunity to return to Canada. This case is reported in Spear 
on Extradition, where the whole subject is discussed. 

In case of a refusal of the state court to discharge, the remedy is 
by habeas corpus from the Federal Court on the ground that 
rights under a treaty are involved. 





Surrors and counsel at the May term of the Union County Cir- 
cuit were greatly disappointed by the sudden adjournment of the 
court after a session of only one week. There were a large num- 
ber of important cases on the list. A few long cases occupied the 
tirst week of the term, and counsel and witnesses were waiting in 
another case, and it was expected that the whole of the two weeks 
that could be given to civil business would be fully occupied with- 
out disposing of nearly all the causes. The court sat until noon of 
the second Wednesday of the term. Witnesses were in court ina 
long case, which was next in order. Other cases were set down to 
be called on the next day, although it was thought they could not 
be reached before the following week, but the case in hand on 
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Wednesday morning ended at the time of the noon recess, and im- 
mediately after the recess the counsel in the next case not having 
yet returned into court, the Judge called the whole list of the 
term, and, receiving no response, dismissed the jury until the fol- 
lowing Tuesday, which was appointed for the trial of a murder 
«case, and all the civil cases were off until the October term. It 
was felt, and the feeling was strongly expressed, that it was due to 
counsel and suitors that the Judge should have waited a short 
time for the counsel in the case that was next in turn, and at all 
events should have returned the next day and devoted the three 
remaining days to the trial of a few of the many civil cases which 
were ready for trial. If civil cases can be tried in only three short 
terms during the year, every reasonable opportunity ought to be giv- 
en to the trial of them in those terms. 





A cuRIoUS point in criminal evidence arose on the trial of Uni- 
Led States v. Rooney, inthe U. 8. District Court in Trenton on 
May 16th. The indictment was for passing counterfeit money, 
knowing it to be counterfeit. The Government proved that the 
defendant had delivered to a detective, who was supposed to be a 
friend of his, three hundred counterfeit trade dollars, and 
then the prosecutor offered to prove that the defendant a short 
time before had passed and sold two hundred counterfeit dollars 
toanother person. It isa familiar rule that such evidence is not 
admissible to prove the fact of passing the counterfeit money 
named in the indictment, but that it is admissible to show the 
guilty knowledge. The defendants’ counsel objected to the ad- 
mission of the evidence and said he desired only the fact of the 
passing of the money, and admitted that if it was passed 
it was done with guilty knowledge. The prosecutor replied 
that he had a right to put in his whole case, and to prove the 
charge of passing counterfeit money, knowing it to be counterfeit. 
Nixon J., however, ruled that the defendant’s admission left only 
one fact in issue, namely, whether the money was passed, and 
held that the evidence offered was improper. 





In American Bell Telephone Co. v. Dolbear, U. 8. Circuit Court 
D. Mass., 15, Fed. Rep. 448, Mr. Justice Gray’ states very clearly 
the rules in regard to patents for a principle. He says: 

Few legal rules have been oftener misunderstood or misapplied 
than the maxim that you can not patent aprinciple. But the con- 
fusion on this subject has been so effectively cleared up by the re- 
cent judgment of the Supreme Court, delivered by Mr. Justice 
Bradley, in ‘Tilghman v. Proctor, 102 U. 8S. 707, that it will be suffi- 
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cient for the purposes of this case to state the conclusions there 
announced. There can be no patent for a mere principle. The 
discoverer of a natural force or a scientific fact cannot have a pat- 
ent for that. But if he invents for the first time a process by which 
a certain effect of one of the forces of nature is made useful toman- 
kind, and fully describes and claims that process, and also des- 
cribes a mode or apparatus by which it may be usefully applied, 
he is, within the meaning and the very words of the patent law, 
‘*a person who has invented or discovered any new and useful 
art,’’ and he is entitled toa patent for the process of which heis the 
first inventor, and is not restricted to the particular form of mech- 
anism or apparatus by which he carries out that process. Anoth- 
er person who afterwards inventsan improved form of apparatus, 
embodying the same process, may indeed obtain a patent for his im- 
provement, but he has no right to use the process in his own or any 
other form of apparatus, without the consent of the first inventor 


of the process. 





In Higgins & Brother v. Flemington Water Co., decided by the 
Court of Errors at the last term, 9 Stew., it was held that although 
a riparian owner may use the water of a stream as it passes his 


property, for his own domestic, agricultural or similar purposes, 
he cannot sell out the use of such water to strangers or divert it to 
the use of land not riparian, if by so doing he makes a sensible and 
palpable diminution in the quantity of the water. It was also held 
that relief would be given by a Court of Equity, since the right of 
the complainant was clear and his damages substantial, and it. 
would only lead to a multiplicity of suits to compel him to estab- 
lish his claim in a court of law. 





In re Watson, U. 8. District Court, D. Vermont, isa decision 
upon the validity of a state statute, requiring a license from ped- 
dlers, which discriminates against the sale of goods manufactur- 
ed outside of the state, and provides, also, that no person shall 
be licensed who has not resided within the state for one year. The 
court held the act to be contrary to the provisions of the constitu- 
tion of the United States, which gives Congress power to regulate 
commerce among the several States, and also of that clause which 
secures to each state all the privileges and immunities of citizens 
in the several states, citing Welton v. Missouri, 91 U. 8. 275; 
Webber v. Virginia, 103 U. 8S. 344. The decision is reported in 
15 Fed. Rep. 512, and is followed by a long and careful note by 
the editor, Mr. Desty, on the Power of the States to Regulate 
Trade, citing a great number of cases. 
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Ir MAY be well to refer to some of the important acts of general 
interest passed by the last Legislature: 

Chapter 60 reduces the poll tax to$1.00 throughout the state and 
provides that, in counties where it was more, the difference should 
be assessed upon property. 

The right to settle past due taxes and assessments with interest 
at seven per cent. has been extended for another year. 

It has been provided that indictments for manslaughter may be 
tried in the courts of quarter sessions which are presided over by a 
law judge. There was no necessity for this. The Court of Oyer 
and Terminer has little enough criminal business left, and it is by 
all our traditions the proper court for the trial of such important 
cases. 

Chapter 70 is important to all who deal with railroad equip- 
ments. It provides that contracts for the conditional sale of such 
property shall be void unless they are in writing, duly recorded, 
and unless the name of the vendor or lessor is put upon the cars 
and locomotives. 

Chapter 96 forbids any person knowingly to sell cigarettes or 
tobacco in any of its forms to minors under sixteen years of age. 
This, construed in connection with the ‘act to limit the age of 
children,’’ may have the effect of preventing the present genera- 
tion of children from ever arriving at the use of tobacco. 

There is one act entitled ‘‘An act to provide some special work for 
the benefit of agriculture.’ This is not an appropriation for the 
purchase of “What I Know About Farming,’ but relates to 
some experiments with green fodders at the Agricultural College. 

Chapter 115, fixing the fees of surrogates on auditing accounts 
at certain small figures, was no doubt suggested by the case of 
Pomeroy v. Mills, in which the Chancellor disallowed a charge of 
$700. 

Chapter 134 is a thorough act for the prevention and punishment 
of bribery at primaries, conventions and elections. 

A very important act is Chapter 169—‘‘An act respecting the 
record of transfers of real property.’’ It should have been entitled 
an amendment of theact concerning conveyances. The purpose of 
it is to remove the difficulties arising out of the fifteen days’ clause 
as interpreted in Sanborn v. Adair, 2 Stew. 338. 

It provides that whenever any deed or release heretofore made 
or hereafter made shall be duly recorded, whether within fifteen 
days or not, such record shall be notice to all persons of the exe- 
cution thereof; and that in case it has been already recorded, the 
record shall be notice from and after the passage of this act. The 
third section modifies the 14th section of the act concerning 
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onveyances, and we must refer our readers to the law itself, in the 
supplement to this number. 

Chapter 184 provides that a writ of error in a criminal case im 
which the defendant has pleaded guilty, shall not have the effect 


of staying proceedings. 





LAW AND EQUITY. 


New Jersey is one ot the few places left in the world where what 
we call law and equity are administered by distinct tribunals, and 
‘where a man who seeks a remedy for a wrong must be careful to 
consider by what door he enters the Temple of Justice. 

In the United States, asa country, and in most of the States, 
and now in England, whence our legal traditions are derived, the 
distinction between legal and equitable principles, methods and 
remedies is well known, but the same courts administer them, and 
a suitor who seeks a remedy gets it, in some form, and it matters 
little to him whether it is called a legal or equitable one. Here, 
however, he runs the risk of being told at the end of his case that 
his cause was perfectly just and his remedy complete, but that he 
must lose it and pay the costs, because he had got into the wrong 
shop—he should have gone over the way, where the particular 
kind of remedy he deserved was kept and dispensed. 

This hardship was forcibly illustrated in the case of Anthony v. 
Fritts decided in the Supreme Court at the February term (6 N. J. 
L. J. 145). Anthony lent Crater $1,000 and took his note payable 
in one year with two others as sureties, all signing as joint and sev- 
eral makers. Crater paid the interest regularly for six years. 
After the note was given, Anthony, in consideration of a collateral 
mortgage given by Crater, extended the time of payment. On set- 
tled principles, both legal and equitable, this released the sureties. 
Anthony knew they were sureties, and was bound to know that 
the extension released them. He brought suit, however, against 
one of the sureties in the Circuit Court, a legal tribunal, and 
on a plea setting up the above defence, a verdict was rendered 
for the plaintiff subject to the opinion of the Supreme Court on 
the law. 

That court held the judgment to be right. Thus the surety who 
had been fully released by an act which both law and equity 
pronounce conclusive, has a judgment against him for the money. 
The opinion of the Court was delivered by the Chief Justice, and 
was in accordance with previous decisions here, though admitted 
to be against the practice generally prevailing elsewhere. And it 
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was put upon the ground, as stated by the Chief Justice, that al- 
though, if the defendant had called himself a surety in the note, 
he would have been exonerated both in law and equity, yet ‘‘ hav- 
ing stipulated unconditionally for the payment of this money, as 
he cannot interpolate into his engagement any terms tending to 
his protection, it does not seem practicable for him todo more 
than assert that the conduct of the plaintiff in disregarding his 
status of surety, of which he was informed, was inequitable. But 
this right of the surety to have his status respected does not per- 
tain to his contract, as an implied incident, but is a mere equity, 
which it is irregular to enforce in a court of common law, so long 
as it is important to preserve the distinction between the proceed- 
ures of a legal and an equitable forum.”’ 

We may imagine the conversation between the defendant and 
his counsel, if the former was of an inquisitive turn of mind, when 
the result of his suit was broken to him. 

Counsel. ‘* Well, the Supreme Court has decided against you.”’ 

Client. ‘*‘ Why, how canthat be? I thought you told me I was 
released and my defence was complete.”’ 

Counsel. ‘‘So it was, and in fact the court says it was.”’ 

Cliént. ‘‘ But why then do they give judgment against me for 
the debt from which I was released ?”’ 

Counsel. ‘*The court says it was an equitable defence but nota 
legal one.”’ 

Client. ‘* Well, if it wasa defence, and not only that but an 
equitable one, how on earth could they give judgment against me?’ 

Counsel. ‘*The fact is that in New Jersey the Supreme Court 
can only hear legal defences—they. cannot listen to equitable ones, 
however good they may be.”’ 

Client. ‘‘ Well, that’s queer! So the Supreme Court, with 
nine judges, can’t hear an honest and equitabie defence, and in- 
stead of turning my case over toa court which can, it gives judg- 
ment against me for the whole debt from which they admit I have 
been released. I suppose the next thing will be to levy on my 
property for it—or can they take my body ?”’ 

Counsel. ‘*Don’t be unreasonable. Just listen to what the 
court says. The first sentence in the opinion is this, ‘The problem 
to be solved in this case is, whether a person who has contracted 
as a principal, but who is known to be a surety, can, at law, claim 
any of the privileges belonging to the latter character.’ ”’ 

Client. ‘*‘Hold on. That was not the problem I wanted to 
solve. My problem was whether I owed the debt or not ; why did 
they not decide that ?”’ 

Counsel. ‘* Well, you see, this was a court of law, and they 
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had to decide whether in such a court your defence cvuld be lis- 
tened to.” 

Client. ‘* But there must be some court where an honest and 
valid defence can be listened to. Why didn’t you take me to that 
kind of a court ?”’ 

Counsel. ‘** Why, I thought it would be heard in thiscourt. In 
the courts of the United States and most of the States and in Eng- 
land the same courts decide legal and equitable questions, and 
here the courts of law are letting in more and more equitable de- 
fences. I thought they would consider this, but I was mistaken.”’ 

Client. ‘*So you let my case be tried in the wrong court; you 
ought to pay the judgment yourself.”’ 

Counsel. ‘* Well, perhaps I ought, but I did not bring the suit. 
The plaintiff brought it in a law court and I set up the defence 
there thinking it would be cheaper than to file a bill in equity.”’ 

Client. ‘* And what am I to do now?” 

Counsel. ‘*The only thing is to file a bill now and restrain the 
collection of the judgment.” 

Client. ‘‘What asystem! Why don’t they make one set of 
courts that can do justice and equity both, as they do elsewhere ?’ 

Counsel. ‘*The truth is, the system came from England and 
worked well in old times, and now we have got in the rut and it is 
hard to get out of it. Besides, it requires a change in the consti- 
tution, and you know how long it takes to do that.”’ 

Client. ‘* Well, it ought to be done soon, and I hope my case 
will stir the people up about it.”’ 

Counsel. ‘* The Supreme Court itself seemed to think that such 
a state of things cannot last always, for the Chief Justice says, ‘it is 
irregular to enforce such a defence so long as it is important to 
preserve the distinction between the proceedures of a legal and an 
equitable forum; I am reading from his opinion. So you see he 
intimates that it may not always be important.”’ 

Client. ‘I hope it won’t, but what I can’t understand is, why 
it is irregular now to enforce it in any court that undertakes to do 
right between man and man.”’ 

Counsel. ‘*This is the way the Chief Justice explains it; he 
says ‘this right of the surety to have his status respected does not 
pertain to his contract, as an implied incident, but is a mere 
equity.’ Now don’t you understand it ¢”’ 

Client. ‘I confessI don’t. ‘Status respected’ is too deep for 
me. If it means my right to be let alone and not sued for a debt 
I was released from six years ago, I don’t see why any court in 
which a man hasa right to sue me, has not the power to respect it 
even if it is nothing but an equity,” 
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Counsel. ‘‘ That is because you do not understand the distinc- 
tion between k w and equity.”’ 

Client. ‘*W 2ll, there is one thing I do begin to understand, and 
that is the joke I once heard about the student who was asked to 
define a court, and gave the definition of Blackstone with a change 
of intonation, thus: ‘A court is a place where injustice is judi- 
cially administered.’ Go ahead and file that bill, before the sheriff 
comes after me, and then I suppose I shall have another bill of 
costs to pay.’’ (Exit client.) 

Counsel. (Solus.) ‘‘It és hard on the fellow, but anyhow I will 


get the costs in Chancery too—that’s one good of the old system.”’ 
* *& 





GAMING.---II. 


In a preceding article (6 N. J. L. J. 101) it has been shown 
that gaming was not a common law offence. The next propo- 
sition laid down in State v. Sanford is that ‘‘gaming though 
no offence at common law is yet indictable at common law 
and the offender in this state may be proceeded against by indict- 
ment either under the common law or upon the statute.’’? In sup- 
port of this doctrine the learned judge makes citations from Bish. 
on St. Cr., sec. 138 and Bish. Crim. Law, sec. 237 5th Ed. 

The above proposition suggests the following question: 1st 
Broadly, are there any offences, which though not offences at com- 
mon law are yet indictable at common law; and secondly, is gam- 
ing one of these? If both of these questions can be answered in 
the affirmative, the conclusion ‘‘the offender in this state may be pro- 
ceeded against by indictment either under the common law, or upon 
the statute’’ is of necessity correct. 

I. It would seem that both on authority and principle, 
there are offences which though not offences at common 
law are yet indictable at common law. As early as Crof- 
ton’s case (1 Mod. 34) Twisden, J., held, that where a statute 
appoints that the penalty shall be recovered by bill, plaint, etc., 
and not otherwise, an indictment will not lie; but where there are 
no negative words, it will, although the statute be introductive of 
a law and create an offence which was none at common law. ‘‘ For” 
says Twisden, J., ‘‘ whenever a thing is prohibited bya statute, if 
it be a public concern, an indictment lies uponit, and the giving 
other remedies as by bill, plaint, etc., in affirmative words shall not 
take away the general way of proceeding which the law appoints 
for all offences.’’ It istrue, that ina note to Castle’s case (Cro. 
Jac.643), it is said that Crofton’s case is doubted in Rex v. Marriott 
(1 How. 399) and denied to be law in Rex v. Manning (Fitz. 47) and 
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said to have been many times denied in Rex v. Wright (1 Burr. 399). 
But it is clear from an examination of Castle’s case and of Rex v. 
Wright, that doubt is thrown only on so much of the doc- 
trine of Crofton’s case, as refers to the use or absence of nega- 
tive words, holding that the remedy appointed by the statute neg- 
atives other remedies. Crofton’s case is cited here, only in so far 
as it concerns itself with the general proposition that whenever a 
thing is prohibited by a statute, if it bea public concern, an in- 
dictment lies upon it, and in so far it is good law. The reason for 
this proposition is well expounded in Commonwealth v. Chapman 
(15 Mete. 68) , by Shaw, C. J.: ** Without its [the unwritten law’s] 
aid, the written law embracing the constitution and statute laws 
would constitute but a lame, partial and impracticable system. 
Even in many cases where statutes have been made in respect tu 
particular subjects, they could not be carried into effect and must 
remain a dead letter without the aid of the common law. In cases 
of murder and manslaughter, the statute declares the punishment; 
but, what act shall constitute murder, what manslaughter, or what 
justifiable or excusable homicide are left to be decided by the rules 
and principles of the commonlaw. So ifanactis made criminal, 
but no mode of prosecution is directed, orno punishment provided, 
the common law furnishes its ready aid, prescribing the mode of 
prosecution by indictment, the common law punishment of fine 
and imprisonment. Indeed it seems to be too obvious to require 
argument, that without the common law, our legislation and juris- 
prudence would be impotent and wholly deficient in completeness 
and symmetry as a system of municipal law.”’ 

It may not be inappropriate here to refer to the statement which 
appeared in the last number of the N. J. Law JourNaL, wherein 
the writer attempts to impeach the soundness of the decision in 
State v. Sanford by trying to show that the rulein Bishop ‘‘ whena 
statute forbids a thing affecting the public but provides no penalty, 
the doing of it is indictable at common law,’”’ applies only where 
one is indicted for the violation of a public statute, but not where 
one is indicted for an offence created by a statute. This rule is 
undoubtedly law (State v. Morris Canal Co. 2 Zab. 539); but it has 
no application to the point in question, nor is it so limited as the 
writer contends, if the authorities cited be consulted, and a fair 
grammatical construction be given to Bishop’s sentence. 

II. Does gaming in New Jersey come within Bishop’s rule? Had 
the 50th section of the Crimes Act, enacted merely that ‘‘all playing 
at cards, etc., shall be and hereby are declared to be offences against 
this state’’ and stopped there. gaming, on the authorities already 
cited, would unquestionably have come within the rule. Does the 
addition ‘‘and the authors, etc., shall be prosecuted and proceeded 









































GAMING. 17! 


against by indictment’ vary the case? Castle’s case, supra, estab- 
lishes the principle that where a statute creates a new offence by 
prohibiting and making unlawful anything which was lawful before 
and appoints a specific remedy against such new offence (not ante- 
cedently unlawful) by a particular sanction and particular method 
of proceeding, that particular method of proceeding must be pur- 
sued and no other. And in Rex v. Robinson (2 Burr. 799), Lord 
Mansfield says, that where the statute only enacts, ‘‘ that the do- 
ing of any act not punishable before shall for the future be punish- 
able in such and such a particular manner, there it is necessary that 
such particular method by such act prescribed must be strictly pur- 
sued and not the common law method of indictment.’’ In giving 
proper weight to the preceding statements it will be well to remem- 
ber that the statutes under which the contention arose differed ma- 
terially from the 50th section of the Crimes Act, in this, that the 
statutory penalty and mode of procedure was a different one from 
that which the common law would have affixed had there been no 
penalty or mode of procedure pointed out. Thus the statute which 
occasioned Lord Mansfield’s statement contained the forfeiture of 
20s. as a penalty. 

Now, while it is true that where a different mode of prosecuting 
is given from the one which the common law would under like cir- 
cumstances supply, a common law indictment will not lie, it is yet 
questionable whether the doctrine expounded is meant to be car- 
ried to such an extent as to embrace the case where the mode 
which is pointed out coincides with that which the common law 
would supply. In other words, where an offence is made indicta- 
ble by the statute, and the offence, if it had only been prohibited 
and no mode of punishment pointed out, would have been indicta- 
ble at common law, is the offence not indictable at common law. 
as well as under the statute? Wharton in his work on Criminal 
Pleadings and Practice, sec. 230, sums up the principle applicable 
here by saying, ‘‘ where an act not before subject to punishment 
is declared penal, and a mode is pointed out in which it is to be 
prosecuted, that mode must be strictly pursued. It would seem 
that the mode or method have reference only to the procedure and 
not to the authority by and under which the procedure is taken ; 
i. e., whether by virtue of the common law or by virtue of the 
statute. If so, the Judge is correct in ruling that gaming is in- 
dictable in New Jersey as well under the common law as under 
the statute. 

It is to be regretted that, as no authority can be found upon the 
turning point of this case, the opinion of the higher court was not 
sought. 

A word as to the criticism in the last number of the JouRNAL. 
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‘It is true,”’ says the critic, ‘‘ that sec. 192 of the Crimes Act pro- 
vides for the punishment of offenses indictable at common law, but 
this section could not reach the case in question, because the de- 
fendant was indicted solely upon the statute, in the words of the 
statute, and this indictment could not be construed to be a good 
common law indictment for a violation of a statute of a public 
nature.’’ If what is said above is sound, it is apparent that the 
indictment need not be under the common law, but may be upon 
the statute and in the words of the statute. It is sufficient if the 
offence could have been indictable at common law, for section 192 
speaks of ‘‘ offences of an indictable nature at common law.”’ 

So much for the technical reasoning in State v. Sanford, as to the 
application of Sec. 192 to Sec. 50. But granting that section 192 is 
not applicable, in other words that the offence was not indictable at 
common law, the defendant in State v. Sanford, having been in- 
dicted under the statute, was yet punishable at common law, on the 
general principle in Commonwealth v. Chapman, supra, that ‘‘if 
an act is made criminal, but no mode of prosecution is directed, or 
no punishment provided, the common law furnishes its ready 
aid prescribing the mode of prosecution by indictment, the com- 
mon law punishment of fine and imprisonment.”’ L. H. 





CITY OF ELIZABETH v. ELIZABETH W. MEEKER. 
(Court of Errors and Appeals, March Term, 1883.) 


Assessments.— New Assessments by Su- Where an assessment for street improve- 








preme Court, Act of March 23, 1881.—The 
act of March 23 1881, relating to assess- 
ments, require the Supreme Couft, having 
an assessment before it by certiorari, to make 
a proper assessment, if the original assess- 
ment be erroneous or void, whenever, at the 
time of adjudicating, such assessment may 


ment had been laid undera void act, and 
the same was brought before the court by 
certiorari, and at that time an act had been 
passed whereby an assessment could be made 
for such improvement; held that after set- 
ting aside the original assessment it was in- 
cumbent on the court to have a proper as- 





lawfully be made. sessment made. 


Mr. Wm. P. Wilson for defendant in error. 

Mr. Frank Bergen for plaintiff in error. 

BEASLEY, C. J.: This writ of error has been brought with the 
purpose of reviewing a judgment of the Supreme Court setting 
aside an assessment made on lands in Newark, to pay the expenses 
incurred in the improvement of a street. The ground of this de- 
cision was that the provisions of a charter of the city by force of 
which this burthen was imposed, was void on account of its uncon- 
stitutionality. The sole error alleged to exist in this judicial ac- 
tion which has been urged before this court by the counsel of the 
city, is, that the court below, after setting aside the proceeding in 
question, which was admitted to be unsustainable, should have 
proceeded to impose, in the manner directed by existing laws, 
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the proper quota of the above mentioned expenses, on the prose- 
cutor of the certiorari, who is the defendant in error. The duty to 
_ do this, it was insisted, is laid upon the court by the statute, enti- 
tled ‘‘ A general act respecting taxes, assessments and water rates,”’ 
approved March 23, 1881. That act isas follows: ‘‘ No tax, as- 
sessment, or water rate, imposed or levied in this state, shall be set 
aside or reversed in any court of law or equity, in any action, suit, 
or proceeding, for any irregularity or defect in form, or illegality 
in assessing, laying, or levying any such tax, assessment, or rate, 
or in the proceeding for collecting the same, if the person against 
whom, or the property upon which, such tax, assessment, or rate 
is assessed or laid, is, in fact, liable to taxation or assessment, or 
imposition of such water rate, in respect of the purposes for which 
such tax, assessment, or rate is levied, assessed, or laid, and the 
court in which any action, suit or proceeding is or shall be pend- 
ing to review any such tax, assessment or water rate is required to 
amend all irregularities, or errors, or defects, and is empowered, if 
need be, to ascertain and determine for what sum such person or 
property was legally liable to taxation, orassessment or water rate, 
and by order or decree to fix the amount thereof. * * * * It 
shall be the duty of the court to make a proper levy, imposition, 
or assessment in all cases in which there may lawfully be an assess- 
ment, imposition or levy ; and such court is hereby given full and 
ample authority to make a lawful levy, assessment or imposition.”’ 

The language here employed appears to leave no doubt as to the 
purpose of the legislature ; it was to assign to the court the prov- 
ence of seeing that its suitors who were liable, or whose property 
was subject to these assessments for public improvements, and who 
were seeking to vacate any of such assessments, should in every 
event be made to bear their fair and legal share of the burthen. 
The provision was well timed and most salutary, for while it pre- 
serves to the owner of property the ability to relieve himself from 
so much of his tax as is unjust, it, at the same time, and by a sum- 
mary procedure, compels him to do justice to the public by paying 
such part of his assessment as is justly due. This law is in the 
highest sense remedial, and should be construed with liberality, so 
as to abate the mischief of taxpayers avoiding, by litigation, their 
honest dues to the government. 

It will be perceived from the terms of the legislative provision 
just quoted, that the court to which an application is made to re- 
view an assessment of the class mentioned, is enjoined ‘‘to make a 
proper levy, imposition or assessment in all cases in which there 
may lawfully be an assessment, imposition or levy.’’ This phrase- 
ology can be interpreted only as referring to the state of affairs ex- 
isting at the time when the court is called upon to act ; if, at that 
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period, there may lawfully be an assessment, imposition or levy, 
then, in all cases, the judicial duty to impose the proper tax arises. 
This law expressly excludes the idea that such action is to be 
taken only if, when the original assessment was made, it could 
lawfully have been made ; for the present tense cannot be convert- 
ed into the past tense for the purpose of defeating one of the prin- 
cipal uses of a remedial statute. NordoI think that this plain 
instruction is counter-vailed by the antecedent direction that the 
court is to ascertain, if need be, ‘‘for what sum such person or 
property was legally liable,’’ which undoubtedly refers to a lia- 
bility existing at the time of the original assessment ; because, it 
is obvious, that in a general sense, there was a liability, at the time 
indicated, of the prosecutor of the certiorari to pay his just quota 
of the expenses in question. Such a liability arose, according to 
the system of municipal taxation every where prevalent in this 
state, and although under laws then in force such tax could not 
be exacted, nevertheless the liability was present. As the statute 
then prevailing was unconstitutional, the prosecutor’s liability was 
his responsibility to legislative action; he could be compelled to 
to pay these moneys as soon as a law should have passed providing 
the proper machinery of assessment and collection. All laws for 
the re-assessment of taxes which have been laid under unconstitu- 
tional provisions, are founded, and must necessarily be founded, 
on the theory of the original liability of the land owner to the rate ; 
for the legislative power could not create such a liability ; 
it cannot reach beyond its enforcement in cases where it exists. 
The expression, therefore, is not entitled to the force which, at 
first view, would seem to belong to it. If when the court disposes . 
of the original assessment there may then, in the language of the 
act, ‘‘lawfully be an assessment, imposition or levy,’’ it becomes 
the duty of the court to make ‘‘a proper levy, imposition or assess- 
ment.”’ 

The result of this interpretation is the reversal of the decision of 
the court below, for when that decision was rendered there was a 
statute in force whereby an assessment for the improvement could 
have been laid. Revision, 713, § 10. 

Let the judgment be reversed and the record remitted to the Su- 
preme Court so that the proper assessment may be made. 
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LEONARD L. F. APPLEBY, PLAINTIFF IN ERROR, v. THE STATE OF NEW JERSEY. 
Canceilation of Mortgages—Ziadility of Clerk for Failure to Cancel of Record. 
(New Jersey Court of Errors and Appeals, March Term, 1883.) 


Mr. C. T. Cowenhoven and Mr. Mercer Beasley, Jr., for plain- 
tiff in error. 

Mr. Alexander T. McGill for defendant in error. 

Syllabus of Opinion by Depur J.: By statute the clerks of the 
courts of common pleas are the custodians of the register of mort- 
gages. The statute provides that the registry of a mortgage shall 
be notice of the mortgage. It also makes it the duty of the clerk 
to enter in the margin of the registry of a mortgage a minute of 
the redemption, payment and discharge thereof on the production 
to him of the mortgage cancelled or with a receipt thereon, signed 
by the mortgagee or his assignee ; and provides that such entry 
shall be a full and absolute bar to and discharge of the said entry 
and mortgage. The books containing the registration of mort- 
gages are made public records, to which the statutes declare that 
‘every person shall have access at proper seasons and may search 
the same, paying the fees allowed by law.’’ The clerk wrongfully 
entered upon the registry of a mortgage a minute of payment and 
redemption. In an action against the surety on his official bond, 
Held : 

1. That the entry of satisfaction of a mortgage upon the registry 
was part of the official duties of the clerk and that the sureties on 
his official bond were liable for his misfeasance as well as non- 
feasance in the performance of that duty. 

2. That the sureties of the clerk were liable on his official bond 
for the damages sustained by a purchaser of the mortgaged prem- 
ises—who searched the registry of the mortgage for himself and 
finding the minute of the redemption on the registry and believing 
that the mortgage had been paid and satisfied, subsequently pur- 
chased the mortgaged premises at a sheriff's sale, although such 
purchaser did not employ the clerk to make the search. 

3. That the purchaser having bought the premises at the sheriff's 
sale and paid for them their full value, the measure of his damages 
was the amount he was afterwards compelled to pay to relieve the 
property from the mortgage. 

4. A duty—the breach of which is an actionable wrong—may 
ib arise from a contract, or be imposed by positive law. In the first 
case the party to the contract only can sue ; in the other case any 
person injured may sue, if he be one of the class of persons for 
whose benefit the judgment is imposed. 

5. Kahl v. Love, 8 Vroom 5, and Savings Bank v. Ward, 100 U. 
8. Rep. 195, distinguished. Judgment affirmed. 
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FITZGERALD v, FAUNCE, 





( Gloucester Circuit Court, April, 1883.) 


1. Fisheries—Riparian Rights. — Al- 
though the state of New Jersey has the title 
to all lands under tide-waters between high 
and low water-mark, yet there is a local cus- 
tom or local common law in New Jersey, 
which recognizes the right of several fisheries 
in waters over these lands, and this right has 


bought from the owners of Riparian land, the 
right of several fishery. They had used it for 
many years, and it had descended to the de- 
fendant, who also used it many years. The 
plaintiff afterward bought a part of the ad- 
joining land. He applied for and obtained 
a perpetual lease from the Riparian Commis- 









sioners, The defendant continued to use 
the fishery. Inan action of trespass held 
that the plaintiff’s lease was subject to the 
right of the defendant to a several fishery. 


been acknowledged by the legislature in a 
series of acts relating to these fisheries; and 
also, by the courts in a series of decisions. 

2. The ancestors of the defendant had 

This was an action of trespass tried before Parker, J., and a jury. 
The facts in evidence may be stated as follows : 

The Faunce family became owners of the Upper Fishery between 
Little Mantua Creek and the Wilkins farm by deed from Samuel 
Whitall, in 1818, to Christian Faunce. Whitall at that time was 
the owner of both the Fitzgerald farm and also of the Upper and 
Lower Faunce fisheries. Christian Faunce used and fished the Up- 
per Fishery from 1818 to 1834, and then, with three of his sons, 
bought from William F. Newbold the Lower Fishery extending 
from Little Mantua Creek to Great Mantua Creek. The Faunces 
then and ever since 1834 fished the two fisheries as one. They paid 
in all $12,000 for the two fisheries, and during their occupancy no 
question was ever raised as to their ownership until 1877. 

The Whitall farm had meanwhile passed from Whitall to the 
Newbolds, from them to R. K. Matlock, Esq., who in 1876 sold it 
to Wilson Fitzgerald. This farm lies on the upland side of the 
fishery along its whole length. Mr. Fitzgerald applied to the Ripa- 
rian Commission for a lease of the lands lying infront of his farm 
between high and low water mark on the Delaware River. In the 
application no mention was made of the fact that the fishery was 
located there, nor was any notice given to the Faunces, that a lease 
or grant had been applied for. The Riparian Commission gave a 
lease for these lands under water to Mr. Fitzgerald, by a descrip- 
tion which included the whole of the Faunce fisheries, for an an- 
nual rent of $140 or a purchasing price of $2,000. 

When this grant was delivered to Mr. Fitzgerald he claimed to 
be the owner of the Faunce fisheries and notified the Faunces to 
keep off the premises, as trespassers, and when they insisted on 
their rights and kept on fishing, suit was brought against them as 
trespassers. 

The Faunces defended by setting up their user and occupancy as 
undisputed owners for nearly seventy years, and their deeds 
from Whitall and Newbold. 
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Mr. Pancoast and Mr. P. L. Voorhees for Mr. Fitzgerald. 
Mr. M. P. Greyand Mr. 8. H. Grey, for the Faunces. 
The trial occupied a week and was concluded by a verdict for the 
Faunces on the questions raised. 

PARKER, J., charging the jury, after stating the chain of title on 
either side and the acts constituting the alleged title, said: 

Now if defendants had no legal right to do the acts complained of, 
if neither he nor the persons under whom he was acting had aright 
of several fishery there, these acts were trespasses for which the 
true owner of the land should recover damages. 

My instructions to you, gentlemen, are, that upon the evidence 
produced by the plaintiff, and thus far stated by me, 
the plaintiff was the owner of the locus in quo, wheth- 
er above or below high water mark, and you will so find 
unless the defendant has proved a better title orhas made out 
a legal justification of his acts by virtue of a right in himself or in 
those under whom he acted to a several fishery there. 

The defendant claims that he had such right and that he has 
shown it, and is therefore justified in what he did. If this be so, 
if he has shown such right he is entitled to your verdict. 

If the defendant in the fishing season of 1881 had the legal right 
to fish there with as many men as were necessary to operate the 
fishery to advantage, he was not a trespasser, unless, in the 
prosecution of the work, he or those under him with his command 
or knowledge did unnecessary damage or transcended any privi- 
leges given them by conveyances from the owner of the upland 
from whom the alleged fishery came. 

Whether the defendant did anything more was a question of fact 
left to the jury. 

The real question in the cause is, had the defendant or those 
under whom he was operating a fishery there in 1881 a right of 
several fishery in that pool? If they had not, defendant is liable 
for all damages proved ; if they had such right of several fishery 
he would be liable only for damages from unnecessary acts if any 
are proved ; and, if none such appear, then defendant is entitled 
to a verdict. 

The defendant claims that the persons under whom he operated 
the fishery had a legal right thereto through deeds from prior own- 
ers of the farm, claiming also to be owners of the fishery. 

Two conveyances are produced which purport to convey the 
fishery. The first is dated December 4, 1818, from Samuel Whit- 
all (who at that time was the owner of plaintiff's farm) to Christian 
Faunce (stating the substance of the deed.) This deed purported 
to convey a right of several fishery on that shore from the then 
shore owner which subsequently was sought to be perfected bv a 
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conveyance from William F. Newbold, a subsequent owner in 1834, 
to the Faunces, of the next lower fishery and a certain right of 
fishing in this which Whitall had reserved in his deed to Christian 
Faunce. 

To make these deeds from Whitall and from Newbold of any 
avail to defendant, it should appear that at the time of the execu- 
tion of the papers these grantors, or one of them, owned a several 
fishery at the place in question. They could not give title unless 
they were themselves owners of the right, and the deeds offered 
by defendant for the fishing night will not justify him unless it 
shall appear that such right exited in them or one of them. 

By the common law, the land owner had no right beyond high- 
water mark, and therefore could not, under such law, derive to a 
several fishery by deed from the proprietors. It has been decided 
in this state by the court of last resort, that at common law the 
state of New Jersey is the absolute owner of land in all navigable 
waters where the tide ebbs and flows within the territorial limits of 
the state, and that the state can grant such land to any one to be 
for his exclusive use. Where then did Whitall or Newbold get a 
right of several fishery, if they had it ? 

Did the right of several fishery come by prescription to them ! 

My charge to you is, gentlemen, that neither the Faunces or their 
grantors had title to this alleged several fishery by prescription, 
use or adverse possession, adverse to the state. It could not be 
adverse, if, as defendant claims, the right has been continually pro- 
tected by the state. 

But defendant interposes another ground of defense which may 
be thus briefly stated: Admitting that by the common law, the ri- 
parian owner holds only to high water mark, and that by the same 
law the state is the owner absolutely of all lands under tide waters. 
below high water mark, and may sell her right to whom she 
pleases, yet that there is a local custom, or local common law in New 
Jersey, applicable to shore fisheries along the Delaware river, 
which recognizes the right of property in several fishery; and that 
this right has been acknowledged and maintained by the legisla- 
ture and the courts. Consequently, it is argued, that whatever 
right the state passed to plaintiff, must be subject to this right of 
several fishery, if there was a fishery there before the giving of the 
lease. Now this is the important question of this case, in the 
presence of which all others must sink into insignificance. Very 
valuable interests depend upon the solution of this question. The 
shore fisheries on the Jersey side of the Delaware river below the 
falls at Trenton are of immense value. 

There is no question that the Legislature of the state has, by re- 



































’ FITZGERALD v. FAUNCE. 179 


peated acts, intended for the protection of shore fisheries, recogniz- 
ed them as property. 

These acts began at a very early day and continued at least in 
each decade, by new acts or supplements almost from the time of 
the acknowledged independence of the state in 1783 to the present 
time. In and by these acts the claimants of these several fisheries 
are called owners, and penalties are fixed for invading the pools 
which they claim in front of their shores, provided they filed de- 
scriptions thereof with a bond, in the Clerk’s office of the county. 
These fisheries were thought of such importance that in 1783 they 
entered largely into a treaty between New Jersey and a sister state, 
on the other shore, in respect to jurisdiction over the Delaware 
river, and the right of guarding the fisheries on the river annexed 
to the respective shores was thereby guaranteed. In 1799 an act 
was passed subjecting persons having command of ships and other 
vessels and craft, anchoring on fishing grounds, to a penalty, un- 
less they were removed immediately upon request of the owner or 
occupier of snch fishery, the penalty to be recovered by the owner 
or occupier, 

Acts have been passed almost annually for the last hundred years, 
providing for the taxing of fisheries. At first the designation in 
the act was ‘‘ accustomed fisheries, the property of private per- 
sons,’’ and afterwards the word ‘‘ fisheries’’ alone was used. Un- 
der these acts shore fisheries in the tide waters of the Delaware 
have been taxed. This very Faunce fishery we are told by a wit- 
ness has paid tax for over sixty years. Shore fisheries on the Del- 
aware have been conveyed and devised as real estate, and been the 
subject of partition in our courts from a very early period. Some- 
times they passed with the shore, at other times they were detach- 
ed, but whether united or severed from the shore, they were re- 
garded and treated as real property. 

The evidence shows this to have been the case from the earl) part 
of the 18th century. 

Having very hastily noticed the current of legislation on the sub- 
ject of fisheries in the Delawaie, and called attention as briefly as 
possible to the common understanding not only of the owners but 
the public and the courts, granting partition or sale of such proper- 
ty upon which the idea of local custom or local common law seems 
to have been drawn, I will enquire if a local common law in New 
Jersey in regard to rights of riparian owners on tide waters, differ- 
ing from the common law of England, has been a and af- 
firmed by the courts in this state. 

The celebrated case of Gough v. Bell decided that there was such 
a thing as local common law in New Jersey. It is true the contro- 
versy there was not in reference to fisheries, but in reference to the 
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right to dock out and improve by riparian owner in front of his 
lands between high and low water. The common law of England 
gave the land to the state below high water, but the court held that 
a local common law authorized the riparian owner to improve in 
front of his lands below high water, and he could hold them after 
the improvement, if made before the state, or her grantees, asserted 
her rights. 

In the discussion of counsel and in the opinions of the judgesin 
that case it was taken for granted that a local custom or local com- 
mon law existed in respect to the right of several fishery on the 
River Delaware, which was used by some of the judges as an evi- 
dence that there were changes in this state in some respects of the 
common law, as to rights of riparian owners. 

The Judge then quoted the opinion of the Chief Justice in Gough 
v. Bell in the Supreme Court and of Judge Ogden and Judge El- 
mer in the Court of Errors, and continued as follows: 

It was the opinion of Judge Elmer that the right of several fish- 
ery in the shore owner had its origin in the uniform practice of 
the holder of the upland to extend his exclusive right to the soil 
beyond high water mark. But it matters not how the right origi- 
nated. The question which concerns us is whether the right to 
several fishery in the shore owner on the Delaware river existed and 
does exist. In the Circuit Court of the United States, Judge 
Baldwin, a man of acknowledged ability, held the same view, and 
said in Bennett v. Boggs: ‘It is admitted that from a very early 
period of the history of the State shore fisheries have been consid- 
ered private property, capable of being devised and alienated with 
or separate from the land to which they are annexed subject to 
taxation and taxed as other real estate.’”’ This. doctrine so ably 
set forth by Chief Justice Green in Gough v. Bell has as late as 
1870 been approved by the acute and logical mind of the present 
Chief Justice of this State, so that it may be and must be now con- 
sidered as established law that there is a right of fishery, a right 
of property in fisheries in the shore owners, and their assigns, on 
the Delaware river on the Jersey side, and that such right of prop- 
erty has been recognized by the courts. Had Whitall such prop- 
erty in the fishery in question in 1818 when he made the deed 
thereof to Christian Faunce ; or had Newbold a property in the 
rights and privileges of fishing he granted to the Faunces in 1834; 
was this fishery one that has been recognized as private property ? 
Was it of the class referred to by those learned Judges? It is an 
ancient fishery going back of the year 1800, how far back of that 
time is not proved. The description of the pool of this fishery 
and accompanying bond, have been filed in the Clerk’s Office, 
almost every year for over 60 years, commencing almost immedi- 




















N. J. CHANCERY AND PREROGATIVE COURTS. 181 


ately after the law on that subject was passed, and for over 60 
years taxes have been annually paid by the owners on this fishery. 
It has been operated as a fishery every year. Guided by the opin- 
ions of the eminent jurists I have named, and adopting their views, 
I charge you, as matter of law, that under the evidence the defend- 
ant in the Spring of 1881, when the trespasses are alleged to have 
been committed by him, had a right or those under whom he 
claimed had a right of fishery there; that plaintiff held his lease 
subject to such right of fishery, and the defendant is entitled to 
your verdict, unless, as I before said, you find he did acts, which 
did damage to the plaintiff that were not necessary to his operating 
the fishery, or which were outside of and beyond the rights and 
privileges of fishing, granted to Christian Faunce in 1818 and 1834 
by the then land owners. Andif he did commit acts in excess of 
these rights and privileges your verdict should be for plaintiff in 
such amount of damages as you find resulted therefrom. 





N. J. CHANCERY AND PREROGATIVE COURTS, 


(Abstracts of Opinions.) 





THOMAS HOXSEY’S EXECUTRIX v. MARGARET HOXSEY. 

Will—Ezecutory Devise—Absolute Hstate.—On bill for the con- 
struction of the will of Thomas Hoxsey, deceased. 

THE CHANCELLOR: Held, That the estate given to the wife was 
absolute and in fee simple, and that the wishes of the testator ex- 
pressed in the will as to the management of the estate were merely 
advisory. The gift to the children is an executory devise and is 
void. A valid executory devise cannot subsist where there is an 
absolute power of disposition in the first taker expressly given or 
necessarily implied by the will. 

Mr. J. 8S. Barkalow for complainant. 

Mr. S. Tuttle for defendant. 





IN THE MATTER OF THE ESTATE OF JAMES P. TOFF. 
Insoloency—Preferred Creditors—Proof of Claims. 

Tue Orpinary: Held, That under proceedings to settle an in- 
solvent estate, a preferred creditor cannot recover his debt out of 
the assets which are insufficient to pay the claims duly exhibited, 
if he has failed to present his claims under oath to the executor, 
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within the time prescribed. The fact that he isa preferred creditor 
does not release him from proving his claim at the proper time. 
His debt will be preferred if he duly exhibits it, but if he does not, 
he will be barred Jike any other creditor. 





MARY LUPPII v. DAVID R. WINANS AND WIFE. 

Adoption—Consent of Parent Indispensable.—Appeal from the 
decree of the Essex Orphans’ Court. The opinion of the Orphans’ 
Court is reported in5 N. J. L. J. 250. 

THE Orptnary: Held, That the decree of adoption made by 
the Orphans’ Court against the opposition of the mother of the 
child was invalid. That the mother being ‘‘known”’ and not 
‘* hopelessly intemperate’’ nor ‘‘insane,’’ and not having abandoned 
the child, her consent is necessary to the adoption. The Ordi- 
nary said: The court, as appears by the opinion, construed the 
statute as requiring no consent, either on the part of the parent or 
child to the adoption where the latter is under fourteen years of age, 
but held that in such case the statute confides the whole matter to 
the Orphans’ Court without regard to the wishes of either. This 
construction is entirely inadmissable. It would make the law lia- 
ble to be the instrument of the forcible transfer of one man’s child 
toanother person, provided the court deems it advantageous for 
the child that the transfer be made * * * Ourstatute provides 
that if the child whom it is proposed to adopt is over fourteen years 
of age, its consent in writing, duly acknowledged, must be obtain- 
ed and presented with the petition. Also, the written consent of 
the parent or parents if living, but if both parents be dead, or un- 
known, or hopelessly intemperate, or insane, or shall have abandon- 
ed the child, there must be the written consent of the legal guar- 
dian duly acknowledged, and if no guardian then some discreet and 
suitable person must be appointed by the court as next friend of 
the child, whose consent to the adoption must behad. A just, and 
it seems to me an obvious and necessary construction of this 
statute is, that if the child be under fourteen there need be no con- 
sent on the part of the child, but the consent of the parent or pa- 
rents must of course be had. The legislature obviously and of 
course contemplated no forcible adoption nor any adoption that 
should not be consented to by the parent or parents, if they be liv- 
ing and known and not hopelessly intemperate, or insane, and have 
not abandoned the child. In the case in hand it seems entirely 
manifest that the welfare of the child would be very greatly pro- 
moted by the adoption and that to return it to its mother will prob- 
ably be exceeedingly prejudicial to its welfare. Not that she is an 
improper person, but because with her consent it has been left for 
years in Mr. Winans’ family, and has been educated there in a far 
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different mode of life than that which her friends can provide, and 
we wish the very handsome pecuniary provision which, it was said 
on the hearing, Mr. Winans has provided for it in his will, if the 
decree of adoption stands, would probably enable it to continue. 
These considerations, however, while they make decision painful, 
cannot affect my judgment as to the legal validity of the decree of 
adoption. I must hold it invalid. It will therefore be reversed with 
costs. 

Mr. Albert P. Condit for appellant. 

Mr. Cortlandt Parker for respondent. 





GREEN'S CASE. 

Investments—Liability of Executor for Loss.—Objections were 
made to an executor’s account on two grounds. First, that the 
executor had sold certain railroad stock of the par value of $75,- 
000 for $72,743.75, without the consent of the exceptant. And 
second, that even if they had power to make the sale without her 
consent, they ought not to have sold it, because, although at the 
time of the sale its market value had fallen, it was, in fact, a val- 
uable dividend-paying investment, and so proved to be afterwards. 
The executor gave as his reason for selling, that there was a gener- 
al feeling of apprehension and uncertainty in the minds of eminent 
financiers with regard to the stock; that there was a rumor and a 
statement in the public press that a noted speculator, whom he 
named, was endeavoring to get hold of acertain partof the railroad 
with a view to effecting his own purposes, antagonistic to the in- 
terest of the company, and that on consultation with gentlemen of 
high standing in financial matters in New York, he was induced, 
in view of their opinion and of the circumstances, to sell. He was 
himself interested to the extent of one-third in the stock, and his 
mother to a like extent. The company was located at a distance. 
THE CHANCELLOR, after stating the facts in detail, said the in- 
vestment was not one which the court would approve. The execu- 
tor appears to have acted in the matter in perfect good faith, and 
with commendable circumspection, care and prudence, and with 
.wise caution ; that the stock subsequently rose in value, and in 
the sequel proved that it would have been more profitable to the 
estate if the stock had been held, does not affect the determination 
of the question whether this act was lawful and proper at the time. 
Had he under the circumstances continued to hold the stock, and 
had it fallen still lower, and a loss been occasioned to the estate by 
his failure to sell when he did, he would have been guilty of a 
devastavit. It was his duty to sell when he did. He also held 
that the stock in question was a part of the general estate, and that 
the executor was not bound to assign this particular stock to the 
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trustees of the exceptant and that he was not bound to obtain her 
consent to the sale. 

Exceptions overruled with costs. 

Mr. H. C. Pitney for the exceptants. 

Mr. B. Gummere for the accountant. 





SARAH A. MUIR v. WILLIAM H. HOWELL. 

Debtor having a Family—Married Women—Exemption.—On 
demurrer to bill for injunction. The bill was filed for an injunction 
only. It alleged that complainant was a married woman who had 
been carrying on business and supporting her husband and two 
children. That the husband had failed and was entirely poor and 
insolvent and able to do little if any thing towards the support of 
the family; that the defendant who was the sheriff of Morris. 
county had levied upon her goods under a judgment against her 
and that she had claimed an exemption to the amount of $200 as a 
debtor having a family, but that he had demanded a bond of in- 
demnity which she was unable to obtain and was now, in total 
disregard of her claim, about to sell all her goods under the execu- 
tion. The goods levied on were household and kitchen furniture, 
the property of the complainant. The bill was demurred to for 
want of equity. 

THE CHANCELLOR: Held, thatif the complainant is entitled to 
the exemption her remedy is in this court by injunction because 
the law can afford her no adequate relief. She cannot protect her 
right to the property. If she is entitled to the exemption she is 
entitled to hold the property itself and manifestly an action for 
damages would be an inadequate remedy. It is within the juris- 
diction of equity to prevent by injunction in view of the inade- 
quacy of the legal remedy, the sale under execution at law of 
personal property not subject to execution. Watson v. Suther- 
land, 5 Wall. 74; Levis ». Levy, 16 Md. 85; Chappell v. Cox 18, 
Md. 513; Fuselier ». Buckner, 28 La. Ann. 594. The claim to the 
exemption rests upon a right which is merely legal, a right 
which depends upon the construction of a statute which is in 
derogation of the common law. The question is whether the com- 
plainant is within the description of ‘‘a debtor having a family.”’ 
That her husband is is obvious and he is undoubtedly entitled to 
the benefit of the statute. The complainant and her children are 
‘the family of the husband. The legitimate and necessary result of 
the construction contended for would be to secure in this and 
every like case a double exemption, one to the husband and one to 
the wife. It is very clear from the language of the statute, especi- 
ally in connection with the other statute also providing for exemp- 
tion in favor of the family of a deceased debtor, that the Legislature 
intended to grant the exemption to the father, regarding him as 
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the person who has the family. The Chancellor then cited the 
language of the acts and referred to numerous cases as tending to 
show that the husband alone is entitled to the exemption and to 
some which look the other way and said: ‘‘lt is not necessary to 
consider the question whether a widow or a single woman is enti- 
tled to the benefit of the statute. The question in the case in 
hand is whether a married woman living with her husband is enti- 
tled to it, nor do I feel called upon to decide even that question. 
It is enough for the decision of this case that complainant’s right 
is not clear. Her claim is based on a general law. She is not 
within the express terms of it and it is not manifestly to be im- 
plied that they extend to her. When the principles of law on 
which the complainant’s claim of right rests are disputed and will 
admit of doubt, a court of equity, although satisfied as to what is 
the correct conclusion of law upon the facts, may not, upon the 
opinion of the equity judge without a decision of the courts of 
law establishing such principles, grant an injunction. Hackensack 
Imp. Co. v. N. J. Mid. Ry Co., 7 C. E. Gr. 94; Stevens v. Newark 
and Paterson R. R. Co.,5 C. E. Gr. 126; Citizens Coach Co. »v. 
Camden Horse R. C., 2 Stew. 299. * * * If the complainant’s 
right is not clear there should be no injunction. It is at least 
doubtful whether the complainant has the right which she seeks 
to protect. In the present condition of the law I could not decree 
that she has the right which she claims and therefore could grant 
her no relief. The demurrer will be allowed and the bill dis- 
missed.’’? [Note.—Some remarks upon this case on the motion fora 
preliminary injunction and a collection of cases upon the subject, 
will be found ind N. J. L. J., 358. This case is another illustra- 
tion of the injustice which is sometimes inflicted by our double 
system of courts. The Chancellor says the complainant, if she has a 
right, has no remedy if not in equity, and then says that he cannot 
determine in a court of equity whether she has the right or not, 
because the question has not yet been decided in a court of law.— 
ED. | 
Mr. E. C. Lyon, for demurrants. 
Mr. H. C. Pitney, for complainant. 





CARRIE B. STOUTENBURGH v, GEORGE D. G. MOORE, EXECUTOR. 


Construction of a will.—On bill for construction of the will of 
Robert C. Stoutenburgh. The will provided as follows: ‘* All the 
rest and residue of my estate, real, personal, and mixed, I give, 
devise and bequeath the income to my two sons, Robert and Ed- 
ward R., to be equally divided between them during their lives, 
and at their death to be equally divided between my grand children, 
to them, their heirs, and assigns.’’ The testator had but two chil- 
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dren at the time of the making of the will. They were both mar- 
ried. Edward isdead. He lefta widow and one child. Robert 
survives and has four children. 

THE CHANCELLOR: Held, that the testator did not intend to give 
the surviving son the income of the whole during his life but that 
after the death of his brother he should have only the income of 
one-half. The principal was to be divided upon the death of the 
first decedent, and his child was to take his share, and on the death 
of the second his children to take his share. It is probable that 
the grand. children were intended to take per stirpes. Theresidue 
should be divided as of the death of Edward, and one half of it, 
with the interest thereon since his death, go to the complainant. 
The trust created by the will is an active one to invest the residue 
and pay over the interest. It does not devolve on the administra- 
tor with the will annexed. 

Mr. John Whitehead, for complainant. 

Mr. John W. Taylor, for defendant. 





JAMES M. SHAW v. CHARLES T. GLEN, ASSIGNEE. 

Chattle Mortgage—Assignee.—A chattel mortgage recorded in 
the wrong county (a county in which the mortgagor did not reside ) 
is valid against an assignee of the mortgagor to whom he has made 
an assignment for the benefit of creditors. 





PROVIDENT TRUST FOR SAVINGS v. MARTIN B. ALLEN, ET. AL. 
Assessments—Mortgagee.—W ater rents imposed on vacant lots 
in Jersey City, under the 81st section of charter, are unconstitu- 
tional. This objection can be taken by a mortgagee on a foreclo- 
sure of a mortgage in this court. Laches cannot be imputed to the 
mortgagee because the act under which this imposition was made 
was void. The complainant’s mortgage is entitled to priority. 





IN THE MATTER OF THE PETITION OF THE LACKAWANNA IRON AND COAL CO 

Apportionable Annuity—Petition.—An annuity is apportion- 
able where the annuitant died before the day when the annuity 
was payable, and such annuitant’s representatives may recover a 
proportional part where the annuity was given for support. Dis- 
cussing the principles and citing cases. 





ANTHONY JACOBUS +. JOHN L. MUNN. 

Accounting for Gratuities.—Bill for relief. On exceptions to 
Master’s report. 

THE CHANCELLOR: Held, That the defendant must account for 

500 received by him as gratuities from tenants, but must beal- 
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lowed his costs and commission, because not guilty of intentional 
fraud or mismanagement of the estate, renting houses, etc., for 
about twenty-seven years. Second and fourth exceptions allowed, 
the rest overruled. All the exceptions were substantially over- 
ruled. Costs of both sides allowed out of the estate. 

Messrs. R. Wayne Parker and C. Parker for exceptants. 

Mr. H. C. Pitney for John L. Munn. 





CORNELIUS H. JACOBUS v. HARRIET E. JACOBUS. 
(Court of Chancery, May Term, 1883.) 
Equitable Conversion.— Failure of Bank. 

In partition. 

Certain real estate was devised to several, subject to a charge for 
the support of a blind man for life. Upon proceedings in partition 
the land was sold, and part of the proceeds were invested on bond 
and mortgage for the support of the beneficiary. On his death a 
petition was filed for the distribution of the fund among the devis- 
ees of the land. Pending these proceedings Mrs. Hedden, one of 
the devisees, died, and the question arose whether her share was 
payable to her heirs or to her personal representatives. The mort- 
gage in the meantime had been paid, and the money was in the 
hands of Mr. Roonie, the executor of the original devisor. The 
heirs of Mrs. Hedden demanded her share of Mr. Roonie. He in- 
sisted that an administrator should be appointed to receive it, and 
pending an application for that purpose he deposited this share of 
the money in the Mechanics’ National Bank of Newark, in the 
name of Benj. Roonie, estate of Hassel C. Jacobus. The bank 
soon afterward failed. The heirs at law in the present petition in- 
sist that Mr. Roonie is liable to them for the whole amount of their 
mother’s share, because he was not justified in withholding pay- 
ment from them on the ground that the share was personal proper- 
ty and payable only to the personal representative. Mrs. Hedden 
was a widow when the proceedings in partition took place, and the 
money was invested and she never married again. She died 
in 1879. 

THE CHANCELLOR: Held, That the fund was personal property 
and not payable to the heirs. After stating the facts he said: 

There is no ground for holding that her share of the $6,000 in- 
vestment continued to be real estate up to the time of her death. 
The equitable rule on the subject applicable to cases where the 
person entitled to a share of real property sold in partition isa 
minor or of unsound mind does not apply to a person who is sui 

juris. The reason for its application in the one case is not found 
in the other. There is no statutory provision on the subject. Mrs. 
Hedden at any time during her life after the investment might have 
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disposed of her interest, which was a vested one, in the money in- 
vested. When she died her interest in that money was personal 
property, and the fact that the money which constituted the fund 
was derived from the sale of her real estate would not change its 
character. Her heirs at law therefore had no claim to it. When 
the administrator applied for it the loss by the failure of the bank 
had occurred. Under the circumstances Mr. Roonie was justified 
in depositing the money in the bank to await the demand of aduly 
qualified recipient. The delay in taking out letters and making 
the demand was in no wise attributable to him. The bank when 
he made the deposit and up to the day of its failure was in the 
very best credit, and its failure was a most remarkable and memor- 
able surprise to the entire business community. He deposited the 
money not in his own name but as trust funds. Though he did not 
make deposit in his name as executor he made it insuch manner as 
to indicate the character of the fund, that it was not his own but 
held by him in trust. His conduct does not appear to have been 
either obstructive or dilatory. The administrator is entitled to re- 
ceive the money in court and Mr. Koonie is not liable beyond it. He 
is entitled to his costs of this application payable out of the fund. 
Mr. C. G. Garrison, for petitioners. 
Mr. R. Wayne Parker, for respondent. 





ANN SMITH v. SUSQUEHANNA AND W. R. R. CO. 
(Passaic Circuit Court, April Term, May ro, 1883.) 
Travelling on Sunday.—Action for Damuges. 


(Reported by Francis Scott, Esq ] 
In Case. 


This case was a Supreme Court issue, tried at Passaic Circuit. 
Plaintiff brought suit for damages resulting from injuries received 
at the hands of defendant, while riding upon one of defendant’s 
cars. In making out her case, plaintiff disclosed the fact that her 
journey happened upon a Sunday and not for the purpose of char- 
ity nor necessity. 

Upon these two facts counsel for defendant based his motion for 
anonsuit. He cited our statute, expressly forbidding travel on 
Sunday for any object other than charity or necessity. The re- 
sult of which, he contended, was, that the plaintiff by her unlaw- 
ful act, in so traveling, contributed to the injury, and therefore 
. must fail in her action. He mentioned the fact that our state had 
no recorded decision upon this point, but that the state 
of Massachusetts, where the statute was similar to the stat- 
ute of our state, had settled this question. He relied upon the de- 
cisions of that state to be the authority as to the law in this case. 
The following was quoted from 107 Mass. 251: 

‘‘The general principle is undoubted that courts of justice will 
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not assist a person who has participated in a transaction, forbidden 
by statute, to assert rights growing out of it or to relieve himself 
from the consequences of his own illegal act. Whether the form 
of the action is in contract or in tort, the test in each case is, wheth- 
er, when all the facts are disclosed, the action appears to be found- 
ed in a violation of law, in which the plaintiff has taken part.”’ 

The court denied the motion. Drxon, J., charging the jury up- 
on this point, called their attention to a proviso of the act men- 
tioned in the foregoing statement. This proviso reads as follows, 
to wit: ‘‘That it shall and may be lawful for any railroad compa- 
ny, in this state, torun one passenger train each way over their 
roads on Sunday for the accommodation of citizens of this state.” 
Rev. Stat., p. 1227 etc., sec. 1. 

The court stated that by this proviso, in the case mentioned in 
it, traveling for any purpose was unlawful ; and that this action, 
coming within this proviso, was saved from the effect of the gener- 
al law, even if that applied to it. 

Nore.—As to the point discussed above, the law in Vermont is the same as the law in 
Massachusetts, while in New York, the doctrine is thus stated: ‘‘ One violating the statute 
prohibiting travel upon Sunday is not without the protection of the law. The carrier owes 
to him the same duty, as if he were lawfully travelling, and is responsible for a failure to per- 
form it, the same in the one case as in the other.” 58 N. Y. 126. To the same effect is the 
case of the Phil. etc. R. Co. v. Phil. Towboat Co., 23 How. 209 and 26 Pa. St. 342; 58 Me. 
199. Same case 4 Am. Rep. 274; Woodman v. Hubbard, 25 N. H. 67; Sutton v. Wauma- 
tosa, 29 Wis. 21, 28; Whelden v. Chappel, 8 R. I. 230. In White v. Long, 128 Mass. 598, 
we find this: ‘* A person, while unlawfully traveling on the Lord’s Day was injured by the 
assault of a dog: Heid, that the unlawful act of travelling was not contributory to the injury, 


but merely a condition, and the plaintiff could recover.” Cooley says that the weight of 
authority is for the doctrine as stated by the Wisconsin and Federal courts. F, S. 
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THE ENGLISH MARRIED WO- 
MAN’S ACT. 

We take from the New York Zribune the 
following statement of important changes re- 
cently made in the law concerning married 
women in England: On the first day of 
this year the relations of husband and wife 
in England underwent a complete change. 
The Married Woman’s Property act of 1882 
is the last in a series of legislation entirely 
superseding the old common law rule that 
the rights of a wife are merged in her hus- 
band. The result is that there are four 


classes of married women in England having 
distinct rights and liabilities. First, those 
married before August g, 1870, are entitled 
to their wages and earnings and to any prop- 
erty the title to which accrues as from to- 
day. But their husbands are liable for their 
debts before and after marriage. Those 
married between 1870 and 1874 are entitled 
in addition to the above to all sums coming 
to them as next of kin under intestacy, to 
sums coming by will or deed up to $1,000, 
and to rents of freeholds descending to them 
as heiresses. Husbands of these women are 
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not liable fo. debts contracted before mar- 
riage. Women married between 1874 and 
1883 can make their husbands liable for 
debts only to the extent of the assets which 
the latter have received from their wives. 
Women married after January 1, of this 
year, may acquire, hold and dispose of real 
estate and personal property in the same 
manner as if unmarried, without the inter- 
vention of trustees. A wife may now sue 
her husband, prosecute him criminally and 
even make him a bankrupt. ‘ It remains to 
be seen whether or not this change in the 
law will increase the business of the divorce 
courts. 

There is a good article in the March num- 
ber of Blackwood upon the effect of this act 
and the act of 1870. 





RIPARIAN RIGHTS, 





During the recent session of the Legisla- 
ture there was much interest manifested in® 
the matter of riparian rights, and the suits 
at law which had grown out of the question 
of the title to land between high and low 
water mark on the shore of navigable rivers 
and streams, and the result was that the 
following resolution was adopted: 

Wuereas, Much dissatisfaction is alleged to ex- 
ist amongst the owners of property upon the coast 
and the shores uf the rivers up to the limit of tide 
water of this State, and tbe citizens at large; and 
whereas, much important I‘tigation has arisen, and 
is hkely to arise out of questions relating to riparian 
rights; and whereas, it is alleged and believed thai 
many disputed and vexations matters are suscepti- 
ble of remedy at the hands of the Leyislature, 
therefore, be it 

Resolved, That a committee of five members of 
this House be appointed by the Speaker to inquire 
into the subject of riparian righte, as they affect 
the State and its citizens, the said committee to 
have leave to sit during recess, with power to ap- 
point a clerk, send for persons and papers, and to 
examine witnesses under oath; and that the said 
committee shall report to the Legislature, by bill or 
otherwise, at the next session thereof. 

The following members of Assembly were 
appointed as the committee: Messrs. Free- 
‘man, of Middlesex, Neighbour, of Morris, 
Robbins, of Hunterdon, Cator, of Hudson, 
and Cranmer, of Ocean. All communica- 
tions should be addressed to the Secretary, 
post office box No. 383, Trenton. The sub- 
ject is a very important one, involving ques- 
tions of great interest, not only to property 
owners, but to the citizens at large. This 
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committee held a meeting in Jersey City, on 
May 17th. 

The first two propositions submitted to 
them were laid over until the next meeting. 
These were the first two propositions: 1. 
The relationship between the State and the 
New Jersey Proprietors as to Riparian Rights. 
2. The character and extent of the jurisdic- 
tion exercised by the State prior to the es- 
tablishment of the Board of Riparian Com- 
missioners,” which had been referred to the 
members to consider and report their individ- 
ual views thereon. They were laid over until 
next meeting, the members present stating 
that they had given the subjects some exam- 
ination but being so exhaustive and requiring 
so much research, they were not prepared to 
give their views to the committee at that 
time. 

The third proposition was then taken up. 
It was the ‘‘ grants made by the Board of 
Riparian Commissioners and whether any 
Commissioner has been a party interested in 
a grant, and whether a fair value was fixed 
for the grants.” 

This was discussed by Mr. Robbins and 
Mr. Cator, and the secretary and engineer 
of the Riparian Commissioners were examined 
in regard to the grants in fee to corporations 
and individuals owning lands along the Hud- 
son River. The subject of grants by lease 
was laid over until the next meeting, which 
is to be held June 2, in Jersey City. 





TRAMPS IN MONMOUTH. 





The tramp investigation in Monmouth 
county shows that gross abuses have been 
created by the committing justices, and that 
the county spends from $500 to $600 per 
month for the entertainment of tramps infest- 
ing Freehold alone. Judge Scudder, in a 
recent opinion to the Board of Freeholders, 
says that the Justices acted with great irregu- 
larity in the commitment of the 603 tramps 
confined in Freehold during January and 
February, and that in these cases the Board 
should refuse to pay the so-called turnkey’s 
fees. Acting upon this advice, the Board of 
Freeholders has refused to pay the bill of 
the Jailer, amounting to $1,533,62, until 
the turnkey’s fee on 603 tramps, amounting 
to $372.22, is deducted. 
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NOTES OF CASES. 





Frelinghuysen, Receiver, v. Baldwin.— 
Judge Nixon filed an opinion on May 24th 
sustaining the demurrer to the third and 
fourth pleas of Danie] Dodd, one of the sure- 
ties on the bond of Oscar Baldwin, cashier 
of the Mechanics’ Bank. The substance of 
the third plea was that the defendant was 
only a surety, and that the president and 
directors had failed to exercise diligence and 
exgmine the accounts of the bank, and to 
look into the management and see to the 
faithful discharge of the duties of the cashier, 
but had entrusted the entire business of the 
bank to him without supervision, whereby 
he was enabled to misapply the funds. 

The fourth plea was that the cashier was 
afterwards elected director, whereby his 
powers were enlarged, and that this was not 
made known to the surety. No concealment 
was alleged. 

The opinion will be published next month. 

In the matter of the application of the De 
Voe Manufacturing Co. fora Writ of Pro- 
hibition.—The Supreme Court of the United 
States has affirmed the decision of Judge 
Nixon in Hall v. DeVoe Manufacturing Co., 
5 N. J. L. J. 361. The court decides that 
the boat fastened in a dock at Bayonne, be- 
tween high and low water mark, is within 
the exclusive jurisdiction of the District of 
New Jersey. The settlement of the boun- 
dary between New York and New Jersey is 
fully discussed and explained. 





NOTES. 


The American Bar Association will meet 
at Saratoga Springs and not as they had in- 
tended at Greenbrier, White Sulphur Springs. 
The session will begin on Wednesday, Au- 
gust 22. 

The Attorney General has given to the 
Secretary of the Treasury an opinion that, 
under the provisions of the actof March 3d 
last, “‘no tax can be collected on the capi- 
tal and deposits of National banks since the 
first day of last January, and no tax on the 
capital and deposits of State banks or private 
bankers since the first day of last December.” 

The Secretary of the Interior has promul- 
gated some new rules relating to appeals 
in patent cases from the Commissioner to the 
Secretary. 


EXAMINATIONS FOR THE BAR. 


The Chief Justice has directed that the 
examinations shall be held on Wednesday 
and Thursday, June 6th and7th. The writ- 
ten examination will begin on Wednesday at 
I P. M., and the oral on Thursday immedi- 
ately after the reading of opinions. 





BOOK NOTICES. 





‘“*EssENTIALS OF THE LAw,” Vol. II. 
Comprising the essential parts of Stephen 
on Pleading, Smith on Contracts, and 
Adams’ Equity. (Including Pleading and 
Practice.) For the use of Students at 
Law, by Marshall D. Ewell, LL.D. 
Boston: Soule & Bugbee, 1883. 

This little volume gives in a condensed 
form the contents of the three works above 
named, and with its exact definitions and 
clear statements of general principles will, if 
rightly used, prove a valuable aid to the 
thorough student. There is danger, how- 
ever, that with such works as this in his 
hands, the average student will, instead of 
using them as reference and review books, 
make them a substitute for the more ex- 
tended works which they epitomize. But 
this, however, is not the fault of the book, 
and we have called attention to the fact as a 
matter of warning to students rather ‘than 
criticism of this particular book. 


A PRACTICAL TREATISE ON THE LAW OF 
AUCTIONS, with Forms and Directions to 
Auctioneers, by Joseph Bateman, LL.D., 
of Lincoln’s Inn ; sixth edition by Over 
Smith and Patrick F. Evans, Esqs., of 
the Inner Temple. First American edi- 
tion, with notes and laws of the several 
states, by Henry L. Seldon, of the Boston 
Bar. Boston: Soule & Bugbee. 


This work gives a full statement of the 
law regulating auctions, and is intended as 
a practical hand-book for the guidance of 
auctioneers. The author has endeavored to 
cover the whole-subject and discusses all the 
various phases and complications of sales at 
auction. After defining the various kinds of 
auctions and stating the essential character- 
istics of each, he proceeds to treat his sub- 
ject under the following heads: The Auc- 
tioneer’s License ; Agency in general and 
authority to sell; Appraisement and valua- 
tions ; Particulars and catalogues ; Condi- 
tion of sale ; The sale itself ; Puffers, re- 
served biddings, etc.; The contract and the 
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formalities required by the statute of frauds ; 
The deposit ; Enforcing the contract; In- 
ter-pleader; The auctioneer’s commissions, 
and right to indemnity ; His responsibility 
for the property, and proceeds of sale ; Spe- 
cial kinds of sales by auction under order of 
court; Distraint for rent and sales there- 
under. 

Part II. contains a valuable collection of 
forms and precedents while in the Appendix 
will be found an Abstract of the English 
statutes and of the statutes of the different 
states and territories, relating to this subject. 
An INTRODUCTION TO MuNICIPAL Law, 

designed for General Readers and for 

Students in Colleges and Higher Schools, 

by john Norton Pomeroy. Second edi- 

tion. San Francisco. A. L. Bancroft & 

Co., 1883. 

We are very glad to see a second edition 
of this book. It would be well for the pro- 
fession if it were read by every student at 
the outset of his studies and read again in 
the midst of his practice. It would give him 
a broader and truer view of the origin and 
nature of the law than he could ever gain 
from any mere legal text book, and it would 
enable him to use his Blackstone to obtain 
his legal rules and definitions and not his 
notions of the philosophy of the law. He 
takes the two parts of the law, the written 
and the unwritten, and shows clearly how 
they are made and what is the function and 
nature of each, and explains how the law 
grows by judicial decisions, expressing the 
customs and the moral notions of the people 
from age to age, thus applying to the law 
the principle of development which has ex- 
plained so much in other branches of sci- 
ence, and so he maintains incidentally, but 
with great force, that judicial decisions form 
a better instrument of law than a code which 
must crystalize the law and arrest or at 
least distort its natural growth. 

Unlike Blackstone, Professor Pomeroy 
deals largely with comparative law. He 
gives a clear and comprehensive account of 
the origin, nature and development of the 
Roman Law and its influence upon our own 


system. He discusses the origin and nature 


of the Federal system in the light of the 
latest historical criticism and shows its effects 
upon European civilization during the mid- 
dle ages—and more especially upon our sys- 
tem of law. 

Professor Pomeroy’s style is admirable. 
His use of words is exact and his sentences 
are clean cut and forcible, and although he 
deals with so many collateral subjects, and 
approaches his theme from so many stand- 
points, there is neither confusion nor obscu- 
rity. 


** ADDISON ON CONTRACTS, being a Trea- 
tise on the Law of Contracts.” By C. G. 
Addison, Esg., Author of Lawof Torts, 
eighth edition by Horace Smith, of the In- 
ner Temple with American Notes, by 
Benjamin Vaughan Abbott, 2 Vols. Bos- 
ton: Soule & Bugbee, 1883. 


Addison on Contracts has the merit, which 
Parsons has not, of treating at the outset of 
the nature andelements of a contract. The 
discussion of the limitations upon the powers 
of certain persons to make contracts is post- 
poned until after a study of the principles 
governing contracts in general. The various 
kinds of contracts are then taken up in de- 
tail and the work embraces all the relations 
into which the element of contract enters, so 
that it covers a large part of the whole field 
of the law. 

In the eighth English edition much new 
matter is incorporated in the text and the 
notes report the late English cases. 

Mr. Abbott’s notes not only refer to 
American cases but in many systems form 
clear, concise and thorough studies of special 
subjects. The publishers’ share in the work 
is entitled to high praise. The text and the 
several notes are well arranged and clearly 
distinguished, the paper is good and the 
presswork excellent. 


New Book RECEIVED. A Treatise on the 
Law of Executors and Administrators, 
by James Schouler, author of treatises on 
* The Law of Domestic Relations,’’ ** The 
Law of Personal Property,” etc. Boston: 
Soule & Bugbee, 1883. 








